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DETAILED ACTION 

Response to Arguments 

1. In view of the appeal brief filed on 1-15-2008, PROSECUTION IS HEREBY 
REOPENED. The new grounds of rejection are set forth below. 

To avoid abandonment of the application, appellant must exercise one of the following 
two options: 

(1) file a reply under 37 CFR 1.111 (if this Office action is non-final) or a reply under 37 
CFR 1.113 (if this Office action is final); or, 

(2) initiate a new appeal by filing a notice of appeal under 37 CFR 41 .31 followed by an 
appeal brief under 37 CFR 41 .37. The previously paid notice of appeal fee and appeal brief fee 
can be applied to the new appeal. If, however, the appeal fees set forth in 37 CFR 41 .20 have 
been increased since they were previously paid, then appellant must pay the difference between 
the increased fees and the amount previously paid. 

A Supervisory Patent Examiner (SPE) has approved of reopening prosecution by signing 

below: 

/Nam X Nguyen/ 

Supervisory Patent Examiner, Art Unit 1753. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
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having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

3. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

2. Claims 1-3 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over Muller et al 
(USP 4,277,323) in view of Volkov et al (CAS abstract for SU patent 1247740 7-1986). Volkov 
is being cited and relied on for the first time with this office action. 

3. Muller discloses a sensor comprising an electrolyte body 32 having a first electrolyte 
surface (i.e. the upper surface) with a reference electrode 30 depending therefrom, and another 
electrode body 3 1 having a first electrode surface coplanar with the first electrolyte surface. See 
fig. 2; col. 1, 1. 64 - col. 2, 1. 3; and col. 4, 11. 16-23. Muller does not explicitly disclose the use 
of a metal oxide for the electrode body but they did stress an embodiment where one of the two 
electrodes (30, 31) is made of a non-catalytic material (col. 5, 11. 7-13). Volkov teaches in an 
alternate oxygen sensor that materials such as Lai_ x Sr x Cr03 find utility as non-catalytic 
electrodes. See the abstract. Because Muller stressed that one of its electrodes should be made 
non-catalytic and Volkov demonstrated that metal oxides already find utility in the art as non- 
catalytic electrodes for oxygen sensors, it would have been obvious to one of ordinary skill in the 
art at the time the invention was being made to utilize the teaching of Volkov for the sensor of 
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Muller to yield the predictable result of having an oxygen sensor with the desired non-catalytic 
electrode. With respect to the sensor being a hydrocarbon sensor, that is only the intended use of 
the apparatus and the intended use need not be given further due consideration in determining 
patentability. With respect to the electrolyte body being compressed and sintered about the 
metal oxide, the determination of patentability for the claim is based on the product itself. 
Because the product of the claim is identical to the invention of Muller and Volkov the process 
from which it was made is the same as or obvious over the process utilized by Muller and 
Volkov (see In re Thorpe, 111 F.2d 695, 698). 

4. With respect to the particular choice of x=0.2 for the Lai_ x Sr x Cr03 above, Volkov does 
not appear to stress any criticality to the choice of x=0.3 for its electrode composition. One 
possessing ordinary skill in the art would have been motivated to consider other compositions in 
the Lai_ x Sr x Cr03 system, including the use of x=0.2, because varying the composition to get the 
preferred sensor performance requires only routine skill in the art. 

5. Claims 1-3 are rejected under 35 U.S.C. 103(a) as being unpatentable over Jakobs et al 
(Ionics, 2, 1996, pp. 451-458) in view of Muller. Jakobs is being cited and relied on for the first 
time with this office action. 

6. Jakobs discloses a hydrocarbon sensor comprising an electrode body having a first 
electrolyte surface (upper surface of fig. 3) with a Pt electrode depending therefrom. This 
platinum electrode reads on the defined "reference electrode" giving the claim terminology its 
broadest reasonable interpretation. Jakobs further discloses a metal oxide electrode body 
(perovskite powder electrode) on the electrolyte body. See section 2.2 on p. 453 and fig. 3 on p. 
454. Jakobs does not explicitly disclose that the metal oxide electrode body is contained within 
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the electrolyte body. Muller teaches that embedding the electrodes within the electrolyte body 
has the advantage of providing a gas sensor that has a low heat capacity and can be brought up to 
operating temperature more rapidly. See col. 1, 1. 64 - col. 2, 1. 28. It would have been obvious 
to one of ordinary skill in the art at the time the invention was being made to utilize the teaching 
of Muller and embed the metal oxide and reference electrodes into the electrolyte for the 
hydrocarbon sensor of Jakobs in order to arrive at a sensor that can be brought up to operating 
temperature more rapidly. With respect to the electrolyte body being compressed and sintered 
about the metal oxide, the determination of patentability for the claim is based on the product 
itself. Because the product of the claim is identical to the invention of Jakobs and Muller the 
process from which it was made is the same as or obvious over the process utilized by Jakobs 
and Muller (see In re Thorpe, 111 F.2d 695, 698). 

7. With respect to the particular choice of x=0.2 for the Lai. x Sr x Cr03 above, Jakobs does not 
appear to stress any criticality to the choice of x=0.1 for its electrode composition. One 
possessing ordinary skill in the art would have been motivated to consider other compositions in 
the Lai_ x Sr x Cr0 3 system, including the use of x=0.2, because varying the composition to get the 
preferred sensor performance requires only routine skill in the art. 

8. Claim 4 rejected under 35 U.S.C. 103(a) as being unpatentable over Muller in view of 
Volkov or Jakobs in view of Muller as applied to claim 1 above, and further in view of Mase et 
al (US 4,755,274). 

9. With respect to claim 4, Jakobs and Muller disclosed all the limitations and further 
specified the use of yttria stabilized zirconia (see Jakobs, section 3, p. 454). Jakobs and Muller 
did not explicitly suggest the use of zirconia having the specified porosity. Muller and Volkov 
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disclosed all the limitations and further specified the use of stabilized zirconia (see Muller, col. 3, 
11. 65-67). Muller and Volkov did not explicitly suggest the use of yttria stabilized zirconia 
having the specified porosity. Mase teaches a sensor comprising a yttria stabilized zirconia 
electrolyte body (108) (col. 9, 11. 53-56) with a desired porosity for gas diffusion and 
measurement produced by sintering (column 13, lines 6 - 13). It would have been obvious to one 
of ordinary skill in the art to stabilize the zirconia electrolyte body of Muller with yttria as taught 
by Mase and to produce a desired porosity of the electrolyte body of Muller and Volkov or 
Jakobs and Muller by sintering as taught by Mase because as Mase explains the porosity of the 
electrolyte body is selected according to the required level of diffusion resistance and is a 
parameter to be optimized (column 13, lines 1 -6). 

Response to Arguments 

10. Applicant's arguments with respect to claims 1-4 have been considered but are moot in 
view of the new ground(s) of rejection. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to KAJ K. OLSEN whose telephone number is (571)272-1344. The 
examiner can normally be reached on M-F 8:00-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Nam X. Nguyen can be reached on 571-272-1342. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Kaj K Olsen/ 

Primary Examiner, Art Unit 1795 
April 16, 2008 



